Parent/Student
Religious
Activities

Recently I'addressed the constitutional issues concerning
the distribution of religious materials in public schools by
outside groups.' These issues become all the more difficult
when a parent or an individual student, rather than an out-

side group, is involved as part of a regular
classroom activity. In January/February
1999, I summarized the relevant case law,
which was still developing.? The following
case and the accompanying question-and-
answer discussion provide an update of
more recent litigation.

The Case

In October 2004, Wesley B. was a kin-
dergartner in Philadelphia’s suburban
Marple Newtown School District. As
part of the kindergarten social studies
curriculum, his teacher included a unit
called “All About Me,” designed for stu-
dents to identify their interests and learn
about those of others. She assigned one child each week to
bring in a poster with pictures, drawings, or magazine cut-
outs of their family, hobbies, or interests for display during
the week. The teacher also asked the parents to participate
by scheduling, at least seven days in advance, a day and time
during the school week to share a talent, game, craft, or
story with their child’s class.

of religion.”
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For Wesley’s week, he and his mother
made a poster that included photos of
himself with his hamster, his brother,
and his parents; a photo of his best
friend; and a church, cut out from con-
struction paper. His mother, an evan-
gelical Christian, notified the school
that she would come to school and read
a selection from his favorite book.

“Addressing the
parent’s establishment
clause claim, the

court concluded that
the school’s actions
constituted religious
neutrality, not

promotion or inhibition

Upon arriving, she told the teacher
that she would be reading Psalm 118
from the King James Bible, which starts with the verse “Give
thanks unto the Lord, for he is good; because his mercy
endures forever.” The teacher responded that she would
have to check with the principal, who happened to be in a
nearby hallway.

Summoning the parent, the principal explained to her
that reading the Bible to the class would be against “the
law ... of separation of church and state” and asked her to
read from another book. She contended that the selection
was no different from one in a book from the school library
that her son had just finished reading—Gershon’s Monster: A
Story for the Jewish New Year—but the principal did not agree.
Finally, she returned to the class and settled on a book
about counting.

Beyond the “All About Me” unit, the kindergarten teach-
er’s readings to the students included books about Christmas,
Hanukkah, Kwanzaa, and Easter. In addition, one of the par-
ents received clearance for a series of presentations, includ-
ing readings from books (e.g., A Blue’s Clues Chanukah and
The Matzah Ball Fairy) relating to Hanukkah and Passover.

Wesley’s mother filed suit in federal court, claiming vari-
ous constitutional violations of her rights,
including First Amendment freedom of
expression.

Questions and Answers

What do you think was the court'’s
decision in this case?

In an unpublished decision on May
31, 2007, the federal trial court for the
eastern district of Pennsylvania issued
a summary judgment for the school
authorities.® Regarding the free speech
claim, after acknowledging the confusion
and complexity regarding the difference
between appropriate cultural education
and prohibited religious expression, the court first conclud-
ed that the “All About Me” unit was at most a limited public
forum, subject to governmental restrictions on content.
Second, the court concluded that even though the school’s
restriction on the parent in this case constituted viewpoint
discrimination, the school authorities met the requisite jus-
tification for viewpoint discrimination in this context under
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both the relaxed standard of Hazelwood
School District v. Kuhlmeier and the oth-
erwise applicable compelling-interest
standard.

Under Hazelwood, the court found
that young children would have per-
ceived the planned presentation as
school-endorsed, and that the school’s
intent to avoid endorsing proselytizing
speech to this captive audience was a
legitimate pedagogical concern. The
court also concluded that the avoidance
of a First Amendment establishment
clause violation in this specific context
was a compelling interest.

Addressing the parent’s establish-
ment clause claim, the court conclud-
ed that the school’s actions constitut-
ed religious neutrality, not promotion
or inhibition of religion. Citing school
policy that allowed religious symbols
and discussion within reasonable,
nonproselytizing limits, the court
commented that Wesley’s parents
could have appropriately responded
by “tell[ing] the other students about
her time with Wesley reading the
Bible or the role of religion in their
family life.”

Finally, addressing the parent’s equal
protection clause claim, the court
pointed out that other holiday pre-
sentations did not promote a religious
viewpoint because they constituted part
of the children’s education on various
religions and cultures. The distinction,
the court explained, is “subtle [but] ...
allimportant.”

Did this court recognize the
difficulties faced by public school
officials in such situations?

Yes. Acknowledging the “fact-
intensive nature of each inquiry and
the somewhat confounding treatment
of these questions by the courts,” the
judge noted “this area will remain con-
fusing and will always require an indi-
vidualized approach.” Providing more
specific advice for making the “difficult
distinctions between permissible cultur-
al or religious expression and impermis-
sible religious promotion,” the judge
specified the following factors for con-
sideration by public school educators:
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“The case law concerning
the constitutional
boundaries for parent

or student religious
expression or activities
in elementary schools
continues to develop,
but the area is still not

clearly settled.”

The identity of the speaker;

The context of the speech;

The age of the listeners; and

The way in which the religious
content is delivered and likely to be
heard.

What have been other recent
decisions concerning this issue?

As this court recognized, other deci-
sions have been less than consistent.
For example, in a similar case that was
included at its earlier stage in the Janu-
ary/February 1999 article, the 3rd
Circuit Court of Appeals—which covers
Delaware, New Jersey, and Pennsylva-
nia—initially affirmed, then vacated,
and finally reaffirmed on a divided vote
a decision in favor of the district.” More
recently, a federal district court in New
York ruled in favor of the plaintiff-stu-
dent who, in the fourth grade, sought
to distribute religious tracts to her
friends during lunch or recess.®

If the disputed religious expression
in this case had been part of a
classroom holiday celebration, would
the judicial outcome have been
different?

Not necessarily, because a court
would likely consider the classroom
event within the curriculum, at least in
the Hazelwood sense of school sponsor-
ship. Unless other factors identified
by the court, such as the age of the
students, differed significantly, the
outcome likely would be the same. For

example, in the second of the 3rd Cir-
cuit cases cited in the earlier article, the
appellate court upheld the constitution-
ality of a public school decision to pre-
vent a child, first as a pre-kindergartner
and subsequently as a kindergartner,
from distributing religious-themed gifts
at a schoolwide, classroom-based holi-
day party.”

However, the court itself is a signifi-
cant factor in such cases. For example,
the 2nd Circuit Court of Appeals, which
covers Connecticut, New York, and
Vermont, denied a district’s motion for
summary judgment, thus preserving for
trial a case where a kindergarten stu-
dent brought a religious poster to dis-
play at a school environmental assembly
in response to a save-the-world poster
assignment.®

If the instance of religious expression
in this case had been outside of the
classroom and after school hours,
would the outcome have been
different?

More than likely, depending on the
other factors as well. For example, a fed-
eral district court in New Jersey recently
ruled in favor of a student who sought
to sing a religious song during an after-
school talent show at an elementary
school.? Similarly, a federal district
court in Michigan granted summary
judgment to a fifth grader who based
his multidisciplinary project assignment
on candy canes with a religious mes-
sage.!'” However, the court also ruled in
this case that the principal was covered
by qualified immunity, given the unset-
tled state of the applicable case law.

Conclusion

The case law concerning the constitu-
tional boundaries for parent or student
religious expression or activities in ele-
mentary schools continues to develop,
but the area is still not clearly settled.
The question remains about how to dis-
tinguish between instruction about reli-
gion and promotion of religion. Given
that this question is among “the thorni-
est of constitutional thickets,”"! the key
is to be very careful, considering the
specific circumstances, including the
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Effective teaching requires
considerable skill in managing
the multitude of tasks and
situabions that occur daily n a
classroom. The Behavior
Guide is an easy-lo-use
resource that provides K-8
educators techniques and
strategies for creating the
disciplined anvironment
neaded for effective leaming.
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Bully Guide

Bullying is widespread in
schools across the country
and is extremaly harmful to
the well-being and

academic progress of
students, The Bully Guide
provides teachers the
immediate tools they need to
be informed and equipped o
handle bullying situations
both inside and ouiside the
classroom. This quick and
easy-lo-use guide will
empower all staff members
to successfully confront the
challenges of bullying.

wording and previous application of per-
tinent policy, the identity of the speaker
(e.g., parent or student), the context

of the activity (e.g., classroom or after-
school event), the grade level of the stu-
dents (e.g., K-1 or 5-6), and the manner
of delivery (e.g., reasonably perceived as
school-endorsed or not). Consultation
with legal counsel is particularly advis-
able, given the jurisdictional differences
and the fluid nature of the Supreme
Court on issues of not only religion but
also of expression.!? [d
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